STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BRI DGEVWAY CENTER, | NC., and

FOSTER AMERI CA, INC., d/b/a

MANAGED FAM LY SERVI CES,
Petitioner,

VS.
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)
)
)
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)
DEPARTMENT OF CHI LDREN AND )
FAM LY SERVI CES, )  Case No. 00-4162BID

)

)

)

)

)

)

)

)

)

Respondent ,
and
LAKEVI EW CENTER, | NC. ,

| nt ervenor.

RECOMVENDED ORDER

Robert E. Meale, Adm nistrative Law Judge of the Division
of Adm ni strative Hearings, conducted the final hearing in
Pensacol a, Florida, on Decenber 19 and 20, 2000, and January
29, 2001.

APPEARANCES

For Petitioner: W /I bur E. Brewton
Kenneth J. Pl ant
Gray, Harris & Robinson, P.A
225 South Adans Street, Suite 250
Tal | ahassee, Florida 32301



For Respondent: Katie George
Chi ef Legal Counsel
Lori Lee Fehr
Legal Counsel
Department of Children and Fam |y
Servi ces
District 1
160 Governnment Center, Room 601
Pensacol a, Florida 32501

For I ntervenor: Mart ha Harrell Chunbl er
Kelly A. Cruz-Brown
Carlton Fields
Post Office Drawer 190
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUES

The issues are whet her Respondent’s decision to
disqualify Petitioner’s response to an invitation to negotiate
was clearly erroneous, contrary to conpetition, arbitrary, or
capricious and whet her Respondent’s decision not to disqualify
I ntervenor’s response to the same invitation to negotiate was
clearly erroneous, contrary to conpetition, arbitrary, or
caprici ous.

PRELI M NARY STATEMENT

By Petition for Formal Adm nistrative Hearing filed
Sept enber 15, 2000, Petitioner alleged that, on August 21,
2000, it submtted a response to Respondent’s Invitation to
Negoti ate | TN-00-AJO1. The petition alleges that Respondent
informed Petitioner by letter dated Septenber 6, 2000, that
Respondent was rejecting Petitioner’s response for several

grounds.



The Septenber 6 letter disqualifies Petitioner’s response
because it omtted several itens identified in three criteria
contained in Appendix Il, Domain A. The Septenber 6 letter
cites seven “mandatory elenents from Section 6 that were
referenced in Criteria [sic] 8,” but Respondent later cited

only three om ssions under Criterion 8:

-6.6, B.2: only the 1998-1999 fiscal year
audi ted financial statenent was incl uded.

-6.6, B.5: Famly Safety Program contract
corrective action plans were not included.

6.6, B.7: a three year staff retention
study was not included.

Relying on Criteria 18 and 21, respectively, the
Septenber 6 letter cites the follow ng grounds for
di squalification of Petitioner’s response:

Only two years of financial statements were
i ncluded, but three were required.

| nconpl ete docunentation was provided. No
evi dence of conpliance with the Famly
Services Program was found in the proposal
The petition requests a final order that Petitioner’s
response responded to all mandatory itens; Respondent’s
decision to reject Petitioner’s response was clearly
erroneous, contrary to conpetition, arbitrary, and capricious;

and Respondent nust evaluate Petitioner’s response “along with

all other responsive bids.” The petition also seeks



attorneys’ fees and costs, pursuant to Section 120. 595,
Florida Statutes.

Two weeks prior to the hearing, Petitioner noved to anend
its petition to chall enge Respondent’s decision not to
di squalify Intervenor’s response. The Adm nistrative Law
Judge reserved ruling on the notion at the hearing and grants
the motion at this tinme.

At the hearing, Petitioner called seven w tnesses and
offered into evidence ten exhibits: Petitioner Exhibits 1-10.
Respondent called three witnesses and offered into evidence
three exhibits: Respondent Exhibits 1-3. [Intervenor called
two wi tnesses and offered into evidence no exhibits. The
parties jointly offered into evidence 19 exhibits: Joint
Exhibits 1-17 and 19-20. All exhibits were admtted except
Respondent Exhibit 2.

The court reporter filed the Transcript on February 1,
2001.

FI NDI NGS OF FACT

1. On May 26, 2000, Respondent’s O fice of the District
Adm nistrator, District 1, issued Invitation to Negotiate
| TN-00-AJO1 (ITN). The ITNis for a contract under which the
successful applicant would beconme the “conmunity-based | ead
agency for foster care and rel ated services in Escanbi a

County.”



2. Section 1 of the ITNis the Introduction. Section
1.1 of the ITN states that Section 409.1671, Florida Statutes,
“directs [Respondent] to identify and contract with highly
qualified comunity based organi zations that are interested in
serving as the | ead agency for an integrated system of foster
care and appropriate related services.” In response to this
| egi sl ative mandate, District 1 “is planning a system redesign
i n which community-based organi zations will assunme the service
provision role currently held by the state.”

3. Section 1.2 of the ITN states that the purpose of the
I TN is to solicit the community-based agency that will serve as
the | ead agency in Escanbia County for the integrated provision
of foster care and rel ated services. Foster care and rel ated
services include “protective services, famly preservation,
i ndependent |iving, energency shelter, residential group care,
foster care, therapeutic foster care, intensive residential
treatnment, foster care supervision, case nmanagenent, post-
pl acement supervision, and famly reunification.” Section 1.2
notes that state-enployed protective investigators will
continue to receive and investigate conplaints of child abuse.

4. Section 1.2.A of the ITN describes this project as
one of “major scope” and cautions that “[i]t will| take a
significant period of tine for the selected | ead agency to

fully devel op and i nplenment a conmunity-based system of care



for this population.” Wthin the framework of existing |aws,
the selected agency “w |l be encouraged to devel op i nnovative
child focused intervention protocols and program conponents.”

5. Section 1.2. Aidentifies the “m niml design
el ements” that must be included in any contract, regardl ess how
the selected | ead agency structures the project. These

el enments i ncl ude:

-The sel ected | ead agency will be
responsi ble for all aspects of the delivery
of foster care and rel ated services.

-Wthin the scope of their expertise and
resources, the |ead agency can directly
supply needed services to children and
their famlies. A network of sub-providers
will be devel oped by the | ead agency to
assure access to services not avail able

t hrough the | ead agency. Capacity and
financial risk issues will be nmanaged by
the | ead agency.

-An automated systemwi ||l be put in place
by the district in collaboration with the
sel ected | ead agency that will allow for

real -time communi cation as well as data
transfer between [Respondent], the |ead
agency and the judicial system This
mechanismw || allow judges to be quickly
apprised of the progress of children and
fam | i es under the supervision of the
court.

-A conprehensive quality inprovenment system
must be established by the | ead agency.
The | ead agency and provider network w |
be accredited in accordance wi th departnent

policy. In addition, the |ead agency wl |l
identify and neet the training and job
skill devel opment needs of all enployees of

the system



6. Section 1.2.C of the I TN describes the relationship
between District 1 of Respondent and the | ead agency. This ITN
starts the process by which Respondent will be relieved of
responsibility for foster care and rel ated services in Escanbia
County. Section 1.2.C notes: “The district will shift from
perform ng to technical assistance and quality assurance.”

7. Section 1.2.E of the I TN describes the start-up
process. Section 1.2.E states that the nost inportant part of
this process of the privatization of foster care and rel ated
services is “[moving forward in a planned and deli berate
manner.” Section 1.2.E warns: “Transitioning froma broad
concept to a carefully inplenmented system of community-based
care requires a period of concurrent planning between the
district, the alliance [a comunity group initially conprising
the District 1 Health and Human Services Board and the Circuit
Court Chief Judge’'s Children’s Council] and the selected | ead
agency.”

8. Section 1.2.E anticipates a “start-up contract” for a

termof six to nine nonths, during which tine Section 1.2.E

i dentifies several deliverables that Respondent will require
fromthe | ead agency. Anmobng these deliverables is: “The |ead
agency will develop a plan for the maxim zation of Medicaid

dollars and all other federal funding streanms associated with

child protective services.”



9. Section 1.2.E states that, during the start-up
peri od, Respondent will continue to assure the safety of
children, while the | ead agency subnits the deliverables. The
end of the start-up contract occurs when the | ead agency
“denonstrates readi ness to assune the managenent of the sub-

provi der network and the actual delivery of foster care and

related services.” Section 1.2.E states that, at this point,
Respondent and the | ead agency will negotiate a “service
contract,” which will “systematically stage the transfer of

foster care, protective supervision, adoptions and all related
functions fromthe departnent to the | ead agency.” Section
1.2.E contenplates that the parties will sign the service
contract by July 6, 2001.

10. Section 1.3 of the ITN restates that Respondent w |
enter into a “start-up contract” with the applicant that
Respondent chooses as the | ead agency. Conflicting somewhat
with Section 1.2.E as to the termof the start-up contract,
Section 1.3 states that the termmay be six to twel ve nonths.

More inportantly, Section 1.3 restates the purpose of the

start-up contract: “At the conclusion of this contract,
[ Respondent] will make a determ nation of the readi ness of the
provider for a service contract. This determ nation wll be

made on the basis of a review of the deliverables required



under the start-up contract The resulting service
contract will be for a three-year term
11. Section 1.4.A of the ITN defines “[a] pplicant” as:
“A not for profit community-based agency that successfully
submts an application for consideration under this [ITN].”
Section 1.4.R defines “[s]elected applicant” as: “The
appl i cant selected for negotiation under the ternms and
conditions of this [ITN].” Section 1.4. M defines “[|]ead
agency” as: “The not for profit community-based provider
responsi bl e for coordinating, integrating and managi ng a | ocal
system of supports and services for children who have been
abused, abandoned or neglected and their famlies. The |ead
agency is also referred in any contract awarded fromthis [ITN]
as the ‘Provider."”
12. Section 2 of the ITNis the Invitation to Negotiate

I nformation. Section 2.2 of the I TN warns:

Failure to have perforned any contractua

obligations with [Respondent] in a manner

satisfactory to [ Respondent] will be a

sufficient cause for termnation. To be

di squalified as an applicant under this

provi sion, the applicant nust have: 1)

previously failed to satisfactorily perform

in a contract with [ Respondent], been

notified by [ Respondent] of the

unsatisfactory performance, and failed to

correct the unsatisfactory performance to

the satisfaction of [Respondent] or, 2) had

a contract term nated by [ Respondent] for
cause.



13. Section 2.6 of the ITN states: “Attendance at the
applicant’s conference is a prerequisite for acceptance of
applications fromindividuals or firns.”

14. Section 2.9 of the ITN sets a deadline for
submtting all applications by 5:00 p.m |ocal time on August
24, 2000. This section adds: “[Respondent] reserves the right
to reject any and all applications or to waive m nor
irregularities when to do so would be in the best interest of
the State of Florida. Mmnor irregularities are defined as
variations fromthis [ITN] ternms and ternms and conditions which
does [sic] not effect [sic] the price of the application, or
gi ve the prospective applicant an advantage or benefit not
enj oyed by ot her prospective applicants, or does not adversely
| npact the interest of [Respondent].”

15. Section 2.13 of the ITN provi des that any person who
i s adversely affected by Respondent’s decision concerning a
procurenment solicitation or contract award may file a protest,
pursuant to Section 120.57(3), Florida Statutes.

16. Section 2.14 of the ITN sets forth the eval uation
procedures. Section 2.14. A states: “Before the district

initiates a negotiation with any potential provider, al

applications received will be ranked according to the
eval uation criteria and score sheet contained in Appendix Il of
this [ITN]. . . .” Section 2.14.B states: |[The eval uati on]

10



teamw ||l utilize the nethods described in Section 7 and the
criteria listed in Appendix Il of this [ITN] to rank each
application received by the district. . . ..” Section 2.14.C
adds: “At the conclusion of the evaluation process, the
District Admnistrator will designate a Lead Negoti ator and
four additional persons to enter into negotiations with the
hi ghest ranked applicant for selection of a |l ead agency. This
negotiation for a start-up contract will begin with the highest
ranked applicant and continue through the rankings until an
award is made. . . ..”

17. Section 3 of the TN identifies the M nimum Program
Requi rements. Section 3.1 of the ITN descri bes Respondent’s
expectations of the services to be delivered by the “sel ected
applicant.” Section 3.2 of the ITN adds that the “sel ected
applicant” shall be know edgeable of all relevant state and
federal |aws and shall ask Respondent for assistance when
necessary. Section 3.2 notes that, at a mnimum the “sel ected
applicant” will be conversant with nine groups of federal and
state laws. Anong these requirenents is Section 3.2.D, which
states: “The selected applicant shall ensure conpliance with
Title I'V-B of the Social Security Act, Title IV-E of the Soci al
Security Act, Social Services Block Grant (SSBG, Title XIX
(Medi caid), and Tenporary Assistance for Needy Fam lies (TANF)

requirements.”

11



18. Section 3.3 of the I TN states: “The purpose and
i ntent of any contract awarded fromthis [ITN] is to neet the
foll owi ng departnmental goals and the principles outlined in
Section 1.1 of this [ITN] . . ..” Wat follows are 13 specific
goals to assure the safety and welfare of the children served
by the | ead agency.
19. Section 3.8 of the ITN states: “District 1 intends
to enter into the start-up contract referenced above. The
obj ective of this start-up contract is to prepare the sel ected
| ead agency to performthe tasks listed in this section.
Witten evidence of an organization’s capacity, prior
experience and potential to ultimately performtasks of this
scope will be given considerabl e enphasis and wei ght when
[ Respondent] determ nes with which applicant to enter into
negotiations.” Section 3.8. A then details nunerous
requirements to be inposed by the “sel ected applicant,”
I ncluding the submttal, for prior approval, of any new
procedures or policies that nmay affect the State Pl an regarding
Title I'V-E clains or other sources of federal funds.
20. Section 3.9 of the ITN states:
Applicants shall include in their
application the proposed staffing for
technical, adm nistrative, and clerical
support. The successful applicant shall
mai ntai n an adequate adm ni strative

organi zational structure and support staff
sufficient to discharge its contractua

12



responsibilities. The selected applicant
and any subcontractors shall neet, at a

m nimum the staff ratios found in Chapter
65C-14, F.A. C., for residential group care.

21. Section 3.10 of the ITN requires the “sel ected
applicant” to ensure that its staff and the staff of its
subcontractors nmeet the qualification requirenents of Chapters
65C- 14 and 65C-15, F. A C.; the background screening
requi rements of Section 435.04, Florida Statutes; and the
training and certification requirements of CFOP 175-78,
Certification Procedure for Professional Child Protection
Enpl oyees.

22. Section 3.20 of the ITN identifies the performance
nmeasures to be applied to the evaluation of the services
provi ded by the | ead agency. Section 3.20.A lists outcones
such as 95 percent of the children served will not be the
victinms of verified reports of abuse or neglect while receiving
services, 85 percent of the children in foster care for |ess
t han one year will have had | ess than two pl acenents, and 100
percent of all judicial reviews will be conpleted within the
statutory deadlines. Section 3.20.B identifies other outcones
whose percentage of achievenent will be established in the
future; sanples of these are the percentage of children who

have been in shelter for nore than three days who have a

fam |y-safety plan upon their release fromthe shelter and the

13



percent age of children who are placed in out-of-honme care and
who are later reunited with their famlies.

23. Section 3.21.C of the I'TN warns: “Upon execution of
the contract resulting fromthis [ITN], the successful
applicant must neet the standards set forth in
Section 3.20 . . ..~

24. Section 3.23 of the ITN provides that the “sel ected
applicant will agree” to coordinate with various other agencies
in providing foster care and rel ated servi ces.

25. Section 4 of the ITN covers Financi al
Speci fications. Section 4.2 of the TN requires the “sel ected
applicant” to submt a “cost allocation plan” that it has been
devel oped in accordance with the O fice of Managenent and
Budget (OMB) Circular A-122. The cost allocation plan “nust
descri be the allocation nethodol ogi es used by the sel ected
applicant to claimexpenditures for reinbursenent under any
service contract awarded fromthis [ITN].” Section 4.4 of the
| TN requires the “selected applicant” to submt a “financi al
and service plan” that assures that, anmong other things,
“[s]tate funds in the contract nust be spent on child
protection activities in ways that allows the state to nmaxini ze
federal funding.”

26. Section 5 of the ITN addresses Standard Contract

Provisions. Section 5.1 of the ITN i ncorporates the appendi x

14



cont ai ni ng nodel contract provisions to be incorporated into
any contract resulting fromthe ITN.

27. Section 6 of the ITN contains Instructions to
Prospective Applicants to the I'TN. The flush | anguage under
this section states that Respondent “w || not
consider. . .” applications submtted after the deadline and
t hat applicants must submit one original and nine copies of
their applications. Also, an officer of the “sel ected
appl i cant agency” nust sign at |east one copy of the
application. Another provision covers the typographical
presentation of application material. The |ast sentence of the
flush | anguage states: “Each application nust follow the
document structure listed in Sections 6.1 through 6.9 of this
[ITN].”

28. Section 6.1 of the TN requires the execution of a
standard acknow edgenment form Section 6.2 requires that the
second page of the application consist of a title page with
such information as the I TN nunber and nane of the applicant.
Section 6.3 requires a one-page executive sunmary of the
application. Section 6.4 requires a table of contents
foll owing the executive sunmary and, after the table of
contents, a cross-reference table covering all of the responses
requi red by Section 6 of the I TN. Section 6.5 requires a

denonstration of the applicant’s “conprehensi ve understandi ng

15



of the scope of the issues associated with the delivery of
child protection services in Escanbia County” and a
presentation of the applicant’s “perspective regarding

community[-]based . . . care with foster care and rel ated

servi ces.
29. Section 6.6 of the ITNis entitled, “Description of
Organi zational Capacity.” The flush |Ianguage in Section 6.6

states: “In this section the applicant will, at a mninmuni,]

address the followi ng factors
30. Section 6.6.A is headed, “Description and
Qualifications of the Organization.” Section 6.6.A requires 13
itenms, including articles of incorporation, services currently
provi ded, and formal and informal connections to Escanbi a
County.
31. Section 6.6.B is headed, “Adm nistrative/Fiscal:
The applicant nust supply the following information . . ..”
Section 6.6.B requires the following nine itens:

1. The organization’s annual budget.

2. A three-year history of audited
financi al statenents.

3. An estimate of advance paynents (if
needed) to support this project.

4. The npst recent audit reports conplete
with the nmanagenent response.

5. Evidence of conpliance with previous
correction action plans proposed by

[ Respondent] through any contract.

6. A docunented history of maxim zing
Medi cai d revenues.

7. Provide a discussion of the

organi zation’s system of staff recruitnment,

16



screening, pre-service training, in-service
training, staff devel opnent and enpl oyee
evaluation. Include a three-year staff
retention study.

8. A copy of the organization’s disaster
readi ness plan(s).

9. [Deleted fromITN]

10. A copy of mnority business enterprise
certificate issued by the Departnment of
Managenment Services, if applicable.

32. Section 6.6.C is headed, "“Scope of the Organization:
The applicant nust address the follow ng capacity issues

" Section 6.6.Crequires eight itens, including Section
6.6.C. 2, which states: “Evidence of an infrastructure that
i ncl udes aut omat ed conmuni cation and record keeping systens
that can be linked to the judicial system and the departnent.”

33. Section 6.6.D is headed, “Clinical Capacity: The
application nust address each of the following items . . ..”
Section 6.6.D lists six itens.

34. Section 6.6.E is headed, “Quality Inprovenent: The
application nmust address each of the following items . . ..~
Section 6.6.E lists seven itens, including Section 6.6.E. 3,
which states: “The ability of the organization and the
structure through which the standards found in Section 3.20 of
this docunent will be net.”

35. Section 6.7 of the ITNis entitled, “Proposed
Statenment of Work.” The flush | anguage explains that the

statenment of work is “to be general and increase in

specification during the period of time covered by a start-up

17



contract.” Section 6.7.G states: “Explain how the applicant
wi Il provide for integrated generic and specialized case
managenment . ”
36. Section 6.8 of the ITNis entitled, “Proposed
| mpl enmentation Plan.” This section requires the “applicant’s
proposed time-lines for sequencing of all the activities that
will lead to full inplementation of the itens in Section 3.”
37. Section 6.9 of the ITNis entitled, *“Mandatory
Certifications, Assurances and Statenments.” This section lists
several executed docunents that the application nmust include.
38. Section 7 of the ITNis entitled, “Application
Evaluation Criteria and Rating Sheet.” Section 7.A states that
the score sheets “for evaluating the [I TN responses]” are in
Appendi x I'l. Section 7. A warns: “The score sheet is the
i nstrunment used to assess the degree to which the applicant’s
response neets the criteria of this [ITN].”
39. Appendix Il of the ITNis entitled, “Evaluation
Criteria and Scoring Sheet.” The first section of Appendix II

is the “Eval uati on Met hodol ogy,” which states in its entirety:
The evaluation teamw ||l score the
application using the criteria and scoring
procedures found in each domain of this
appendi x. The score for each criteria wll
be established by consensus of the

eval uation team The scores assigned to
each criteria [sic] will be added to
determ ne the final score for each domain.
The scores fromeach domain will be sumred
to determ ne the final score for the

18



application and annotated on the attached
score sheet.

Domain A (Disqualifying Criterion) contains
fatal itens that nmust be present if the
application is to be scored. Wth no

di squalification resulting fromthe revi ew
of Domain A, Domains B though E will be
scored based on the procedures and
standards |i sted.

40. Appendix Il, Domain Ais entitled, “Disqualifying
Criteria.” The first section under Domain A is “Scoring
Procedure,” which states: “Score each criteria [sic] as
present or absent. |If any of these criteria are scored as

absent, the applicant is disqualified.”
41. The second section under Domain Bis “Criteria,”
which lists 23 itens. The 23 itenms are:

1. Application was received at the tine
and date specified in Section 2.9 of this

[1TN].

2. One original and 9 copies of the
application were received by the departnent
in the manner and | ocation specified in
Section 2.9 of this [ITN].

3. The application included a signed and
original State of Florida Invitation to
Negoti ati on Contractual Services

Acknowl edgenent Form PUR 7105. (See
Appendi x 1 X)

4. The application included an original
signed Certification Regardi ng Debarnent,
Suspension, Ineligibility and Vol untary
Excl usi on Contracts/ Subcontracts. (See
Appendi x X)
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5. The application included an origi nal
si gned Acceptance of Contract Terns and
Condi tions indicating that the applicant
agrees to all department requirenents,
terms and conditions in the [ITN] and in
t he departnment’s Standard Contract. (See
Appendi x Xl)

6. The application included an original
signed Statenent of No Involvenent form
(See Appendix XI1)

7. The application included an ori gi nal
signed District 1 Statenent of Assurances
(See Appendix Xl11)

8. The application followed the docunent
structure listed in Section 6.1-6.9 of this

[1TN] .

9. Al fornms submtted included an
original signature from an individua

aut horized to bind the applicant to the
terms and conditions of this [ITN].

10. The application contains the title
page, the abstract, the table of contents
and cross reference table as required in
Sections 6.2-6.4 of this [ITN].

11. Articles of Incorporation.

12. [deleted from I TN]

13. Certificate of Good Standing fromthe
Secretary of State.

14. Docunentation fromthe U S. Interna
Revenue Service of the organi zation's
Section 501(c)(3) status.

15. Evidence that the applicant provides
for and supports a Drug-free Workpl ace.

16. Evidence that the applicant is willing

to comply with the Environnental Tobacco
Smoke Restrictions.

20



17. Evidence the applicant does not
enpl oyee unaut hori zed aliens.

18. Three history of financial statenents.

19. A disclosure of any financi al
difficulties and extraordi nary obligations.

20. An estimate of advanced paynments if
needed to support this project.

21. Docunentation of conpliance with past
departnmental or Florida state contracts.

22. Most recent financial audit reports
conplete with managenment response including
evi dence of sound credit rating.

23. A copy of the Application Guarantee.

24. Attendance at all applicant
conferences is a pre-requisite for
acceptance of applications fromindividuals
or firmns.

25. [deleted fromthe ITN]

42. Appendix Il, Domains B through E are score sheets.
Domain B covers Section 6.5, Domain C covers Section 6.6,
Domain D covers Section 6.7, and Domain E covers Section 6. 8.

43. Domain C, Factor B, Item 2 covers Section 6.6.B. 2.

This item st ates:

2. Analysis of the three year audited
financial statenents. (See Section 6.6B.2)

Poi nt s St andar d

0 Poor

1 Aver age

2 Above Aver age
3 Excel | ent
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NOTE: The analysis of the financial
statenents by the departnent will at a
m ni mum i ncl ude:

Cal cul ati on of selected financi al

rati os
Revi ew of accounting policies
A review of credit history will be

included in this analysis
44, No itenms in Domains B through E cover Section
6.6.B.3 through 6.6.B.5.
45. Domain C, Factor B, Item 3 covers Section 6.6.B.6.
This item states:

3. History of maximzation of Medicaid
revenues. (See Section 6.6B.6)

Poi nt s St andard

0 No hi story

1 Sonme experience
2 Experi enced

3 Wel | docunent ed
hi story

46. Domain C, Factor B, Item 4 covers Section 6.6.B.7.
This item states:
4. Organi zation’s system of staff

recruitment, training, evaluation and
retention. (See Section 6.6B.7)

Poi nt s St andar d

0 No system

1 | nconpl ete system
2 Systemin place

3 Wel | devel oped /

conprehensi ve system
47, Domain C, Factor C, Item 2 covers Section 6.6.C. 2.

This item states:
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2. Automted communi cati on and record
keepi ng systens. (See Section 6.6C. 2)

Poi nt s St andard
0 No aut omated systens
1 Limted automati on,

i nternal only

2 Currently automated,
limted external
appl i cations

3 Conpr ehensi ve systens

48. Petitioner and Intervenor attended the applicant’s
conference, which was held on June 23, 2000. Respondent duly
answered all questions of Petitioner and Intervenor.

49, Petitioner tinmely submtted a response to the I TN on
August 22, 2000, and Intervenor tinely submtted a response to
the TN on August 24, 2000. These were the only responses to
the I TN

50. Respondent opened the responses on August 25, 2000.
Respondent initially disqualified Petitioner’s response by,
| etter dated August 29, 2000, on the erroneous ground that
Petitioner had not attended the applicant’s conference.

51. Wthdrawi ng the August 29 letter, Respondent
disqualified Petitioner’s response on other grounds, as cited
in a letter dated Septenber 6, 2000. The Septenber 6 letter
disqualifies Petitioner’s response because it omtted several

items identified in three criteria contained in Appendix |1,

Domain A. The Septenmber 6 letter cites seven “mandatory
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el enments from Section 6 that were referenced in Criteria [sic]
8,” but Respondent |ater cited only three om ssions under

Criterion 8:

6.6, B.2: only the 1998-1999 fiscal year
audi ted financial statenent was incl uded.

6.6, B.5: Famly Safety Program contract
corrective action plans were not included.

6.6, B.7: a three year staff retention
study was not incl uded.

52. Relying on Criteria 18 and 21, respectively, the
Septenber 6 letter cites the follow ng grounds for
di squalification of Petitioner’s response:

Only two years of financial statenments were
i ncl uded, but three were required.

| nconpl et e docunentation was provided. No

evi dence of conpliance with the Famly

Services Program was found in the proposal

53. Petitioner tinely filed a protest and formal witten

protest of Respondent’s disqualification of Petitioner’s
response. Petitioner contends that the disqualification of its
response was clearly erroneous, contrary to conpetition,
arbitrary, and capricious. |In particular, Petitioner contends
t hat Respondent applied nore stringent standards in its
exam nation of Petitioner’s response than it did in its
exam nation of Intervenor's response.

54. The introduction to Petitioner’s response identifies

Bri dgeway Center, Inc., as the proposed | ead agency, and Foster
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America, Inc., as its presumably prinme subcontractor, although
Foster Anerica, Inc., will do business in Florida under the
name of Managed Fam |y Services. The title page to
Petitioner’s response identifies Bridgeway Center, Inc., and
Managed Family Services as the “applicant organization.”
Section 2.1.B of Petitioner’s response details the substanti al
experience of Foster America, Inc., as “the first conpany
established in the United States to address the issues
pertaining specifically to the managenent of foster care.”
Consi derabl e portions of the ensuing sections of Petitioner’s
response describe the capabilities of Foster America, Inc., to
meet the requirenents of the ITN

55. Appendi x 16 of Petitioner’s response is entitled
“Three-Years of Financial Statenments.” Appendix 16 consists of
the follow ng financial information for Bridgeway Center, Inc.:
statenments of financial position for fiscal years ending in
1996-99 and statenents of activities for fiscal years ending in
1996-99. At the bottom of each of the four pages containing
these statements is the declaration: “The acconpanying notes
are an integral part of these financial statenments.”

56. No notes acconpany the financial statenents
contai ned in Appendix 16. Nothing in Petitioner’s response
i ndi cates that these financial statenents were audited. These

fi nanci al statenents do not include a statenent of functional
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expenses and statenent of cash flows. The attached financi al
statenments do not contain auditor’s reports describing the
scope of the opinion.

57. Appendi x 18 of Petitioner’s response is entitled,
“Most Recent Audit Reports with Management Response | ncl udi ng
Evi dence of Sound Credit Rating.” Pertaining to fiscal year
endi ng 1999, this set of docunments starts with an “i ndependent
auditor’s report, stating, anmong other things, that the
financial statenents “present fairly, in all material respects,
the financial position of Bridgeway Center, Inc. as of June 30,
1999 and the statenment of activities and its cash flows for the
year then ended in conformty with generally accepted
accounting principles.”

58. Following the main independent auditor’s report, the
1999 financial statements conprise a statement of financial
position, statenent of activities, statenment of functional
expenses, and statenent of cash flows. Follow ng the four
financial statenents, twelve pages of notes explain in detai
many of the individual itens contained in the financial
statenments. Follow ng a nonrequired schedule of revenues, a
schedul e of expenditures of federal awards and other contract
and grant activity, with acconpanying notes, responds to the
requi rements of OMB Circular A-133. Following these itens is

anot her independent auditor’s report, also responding to the
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requi rements of OVB Circular A-133. Next is another

I ndependent auditor’s report, responding to the state

requi rement that it opine as to nmanagenent’s assertion of its
conpliance with state law. The final docunment in this set is a
managenent |etter fromthe auditor identifying deficiencies in
i nternal controls, making recomendations for inproving
operating efficiency, and recordi ng nanagenent’s response to
each of these observations and recomrendati ons.

59. Strictly speaking, Appendix 18 of Petitioner’s
response contains audited financial statenents, including
notes, only for the fiscal year ending in 1999. However, the
statenent of financial position and statenent of cash flows
contain the identical information for the fiscal years ending
1998 and 1999. The statenment of activities contains nearly the
sane information for both years, adding for 1999 only a
breakdown of which revenues are unrestricted and which are
restricted. The statenent of functional expenses contains
consi derably nore detailed information for 1999.

60. The main independent auditor’s report states:
“I'nformation for the year ended June 30, 1998, is presented for
conparative purposes only and was extracted fromthe financi al
statenments fromthat year, on which we presented an auditor’s

report dated [approxinmately one year earlier].”
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61. Thus, Petitioner’s response contains audited
financial statenments only for the fiscal year ending in 1999,
but al so contains considerable, but not all, information from
the audited financial statements for the preceding fiscal year.
Petitioner’s response contains considerably |ess information
for the fiscal year ending in 1997.

62. The adequacy of Petitioner’s response, of course,
depends on the determ nation of the specific requirenents of
t he disqualification provisions. There is |ittle agreenent on
t hese specific requirenents.

63. Respondent and Intervenor erroneously contend that
Criterion 8 of Domain A incorporates by reference all of the
requi rements of Sections 6.1 through 6.9. However, Criterion 8
requires only that the “application followed the docunent
structure listed” in these sections. Nothing in the record
casts much light upon the neaning of “docunent structure.” At
a m nimum though, the requirenment that each application
“follow the “docunment structure” listed in Sections 6.1
t hrough 6.9 woul d be an odd way of requiring that the
application contain all of the itenms required in these
sections.

64. In opposition to this contention of Respondent and
I ntervenor, Petitioner identifies several scoring matrices that

assign zero points to responses show ng no evidence in response

28



to a specific requirenment within Sections 6.1 through 6.9.
Petitioner reasons that the absence of evidence is tantanount
to the om ssion of an item Petitioner then concludes that it
woul d make little sense if the absence of evidence, or om ssion
of such an item neant the disqualification of the application.

65. Petitioner makes a good point here. The scoring
matrices for itens for which an om ssion explicitly means
di squalification, such as financial statenments, do not assign
zero points for the om ssion of such itens. The scoring
matrices assign zero points for the om ssion of an itemonly as
to items that are not explicitly the subject of
di squalification.

66. Petitioner relies upon the conmon definition of
structure as, according to Webster’s 111 New Col |l ege Dictionary
(1995): “Sonething made up of a nunber of parts held or put
together in a specific way. The manner in which parts are
arranged or conbined to forma whole.” This is a good
definition of “structure” and hel ps define the neaning of the
sonewhat obscure phrase, “docunent structure.”

67. It suffices for this case to determ ne that
“document structure” does not nean each and every requirenent
contained in Sections 6.1 through 6.9. Most likely, *“docunent
structure” means only that each application has to contain

documents corresponding to each of the requirenments stated in

29



each of these sections: i.e., a standard acknow edgenent,
title page, executive summary, table of contents and cross-
reference table, organizational perspective, description of
organi zati onal capacity, proposed statenment of work, proposed
i mpl enentation plan, and all of the specified mandatory
certifications. Thus, an applicant could avoid

di squalification under Criterion 8 by, as to Section 6.6,

i ncl udi ng a docunent describing its organi zational capacity,
even though the docunent nmay have onmitted certain itens

requi red under Section 6.6, such as professional affiliations
of the applicant.

68. Because “docunent structure” does not incorporate
all of the Section 6 requirenments into Criterion 8, Respondent
has erroneously relied upon the first three, bulleted grounds
for disqualification, which identify om ssions of Section 6
requi rements. Respondent and Intervenor have never contended
that Petitioner’s response fails to satisfy the narrower
i nterpretation given “docunent structure” in this recomended
order. Thus, Criteria 18 and 21 are the only grounds on which
Respondent could disqualify Petitioner’s response.

69. Criterion 18 requires a “three [sic] history of
financial statenments.” This obvious typographical error did
not obscure for Petitioner the intended neaning of this

criterion: any application omtting three years of financial
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statements woul d be disqualified. The key question is exactly
what the ITN requires, as to financial statenents, to avoid
di squalification.

70. The failure of Criterion 6 to incorporate, anong
ot her provisions, the specific requirenments of Sections 6.6.B.2
for a three-year history of “audited” financial statenents is
significant. Criterion 18 does not require “audited” financial
statenents, so, unless Criterion 18 incorporates Section
6.6.B.2 into the disqualifying criteria, the om ssion of
audited financial statenments, while possibly a scoring matter,
is not a basis for disqualification.

71. The identification of a requirenment in Domain A does
not equate to the identification of a near counterpart to that
requirement in Sections 6.1 through 6.9. For exanple,
Criterion 19, which requires disclosure of “any financi al
difficulties and extraordi nary obligations,” has no counterpart
in Section 6, or anywhere else in the ITN. Likew se, the
portion of Criterion 22 requiring “evidence of sound credit
rating” has no counterpart in Section 6, or anywhere else in
the I TN

72. By adding new requirenments for disqualification
pur poses, Domain A does not serve nerely as a collection of
references to requirenents contained in Section 6 or el sewhere

in the I'TN. This nmeans that it is not possible to read into or
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out a specific Domain-A requirenment that resenbles a specific
Section-6 requirenent those el ements necessary to transformit
into the Section-6 requirenent.

73. Therefore, except for the uncontroversial correction
of the obvious typographical error, Criterion 18 is a conplete
statenment of the disqualification requirenment concerning
financial statenments. And Criterion 18 obviously omts the
requi rement in Section 6.6.B.2 that the financial statenments be
“audi ted.”

74. For a not-for-profit corporation, a set of financial
statements conprises four financial statenents: a statenment of
financial position, statenment of activities, statenment of
functional expenses, and statenment of cash flows.

75. Petitioner’s response contains a full set of the
four, audited financial statements applicable to not-for-profit
corporations, but only for the fiscal year ending in 1999.
These 1999 financial statenents are acconpanied by all required
I ndependent auditor’s reports and notes.

76. Petitioner’s response also contains the three prior
years of two of the four financial statenments--the statenment of
financial position (resenbling what was traditionally known as
t he bal ance sheet for for-profit corporations) and the
statement of activities (resenbling what was traditionally

known as the incone statement for for-profit corporations).
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However, these additional financial statenments are
unacconpani ed by notes and i ndependent auditor’s reports.

77. Petitioner’s response for 1997 and 1998 i ncludes the
two financial statements that provide the nost information and
for 1998 includes considerable information fromone of the two
m ssing financial statenments. Criterion 18 does not explicitly
require all of the financial statenments that constitute a
conplete set of financial statenments, so the onmi ssion of the
information fromthe 1997 and 1998 financial statenents is not
necessarily disqualifying, at least if the information provided
is substantially conplete.

78. The om ssion of the notes for 1997 and 1998 nerits
careful consideration. Petitioner’s auditor warns, on each
financial statenent, that the acconpanying notes are an
“integral” part of the financial statements. According to the
Anmerican Heritage Dictionary (1981), “Integral” neans:
“Essential for conpletion; necessary to the whole constituent.”
In other words, the financial statenments submtted by
Petitioner are not whole or conplete wi thout the acconpanying
not es.

79. The notes acconpanying the 1999 financial statenents
add explanatory material. Note 1 discloses that Bridgeway
Center, Inc. is an accrual -basis taxpayer; values its inventory

on the | ower of cost or market basis on a last-in, first-out
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basis; and capitalizes all equi pnrent expenditures over $500 and
depreciates its fixed assets over stated cost-recovery peri ods.
Note 3 schedul es the recei vabl es owed Bri dgeway Center, Inc. by
payor and, in the case of Respondent, program Note 6 details
not es payable and lines of credit with ternms, interest rates,
and nmonthly payments. Note 7 describes a bond payable in the
anount of nearly $2 mllion. Note 8 identifies real estate
| eases and rental paynents for which Bridgeway Center, Inc. is
obligated. Note 10 item zes by program the sources of income
fromthe State of Florida.

80. As explained in the Conclusions of Law, the
determ nati on of whether Petitioner’s response contains three
years of financial statenments is governed by the | ess-
deferential standard of a preponderance of the evidence, rather
t han the nore-deferential evidentiary standard of clearly
erroneous, contrary to conpetition, arbitrary, or capricious.
Petitioner has proved by a preponderance of the evidence that
the om ssion of two financial statenments for 1997 and the
om ssion of sone information fromthe same two financi al
statenments for 1998 does not necessarily preclude its
sati sfaction of the disqualification requirenment of three years
of financial statenents.

81. However, Petitioner’s om ssion of the notes for 1997

and 1998 precludes its satisfaction of this disqualification
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criterion, even by a preponderance of the evidence.
Petitioner’s auditor describes the notes as “integral” to those
sel ected financial statenments that Petitioner submtted.
Absent an integral part of the already-inconplete subm ssion,
Petitioner has failed to prove, even by the |ess deferential
preponderance standard, that its response satisfies the
requi rement of Criterion 18 for three years of financi al
stat enments.

82. Criterion 21 requires “[d]ocunentation of conpliance
with past departnental or Florida state contracts.” Appendi X
19 of Petitioner’s response contains, by programtype, 171
schedul es identifying conpliance issues, corrective action
pl ans, responsi bl e persons, and conpl eti on dates.

83. Again, Respondent and Intervenor attenpt to add
el ements from Section 6 to this disqualification criterion of
docunment ati on of conpliance with past agency contracts. Both
parties contend that Criterion 21 should be read in conjunction
with Section 6.6.B.5, which requires: *“Evidence of conpliance
with previous correction action plans proposed by [ Respondent]
t hrough any contract.”

85. For the reasons set forth above, it is inpossible to
engraft onto Criterion 21 the nore demandi ng requirenents of
Section 6.6.B.5. In this instance, Respondent answered a

question posed by Intervenor consistent with Respondent’s
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present interpretation of Criterion 21, but this answer--absent
an acconpanyi ng anmendnment of the |ITN--cannot override the clear
di squalification requirenent inposed by Criterion 21

86. Petitioner’s response omts corrective action plans
related to contracts for the Fam |y Services Program This
om ssion was inadvertent, occasioned by the death of the sole
Bri dgeway enpl oyee with knowl edge of these matters.

87. As for Criterion 21, Petitioner has proved by a
preponderance of the evidence that its response contains
docunment ati on of conpliance with past agency contracts. Even
if a substantiality requirenent were inferred as to Criterion
21, Petitioner’s substantive response would still, by a
preponderance of the evidence, satisfy this disqualification
requirement. Criterion 21 does not incorporate the
conprehensi veness required by Section 6.6.B.5, which requires
i nformati on concerning “any contract.”

88. Petitioner raises nunerous challenges to
I ntervenor’s response. Partly, these challenges are intended
to show how Respondent eval uated Petitioner’s response nore
stringently. Partly, these challenges are intended to show
that Intervenor’s response should be disqualified, regardl ess
of whether Petitioner prevails on its challenge to the
disqualification of its response. The |atter purpose of

Petitioner’s chall enges depends upon a ruling allowing it to
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amend its petition to raise the issue of whether Intervenor’s
response should al so be disqualified.

88. In challenging Intervenor’s response, however,
Petitioner repeats the same m staken assunpti ons nade by
Respondent and I ntervenor about the relationship between Domai n
A and Section 6.

89. In fact, Petitioner extends these m staken
assunmptions one level by faulting Intervenor’s response for
failing to satisfy non-Donmain A provisions that are not even
applicable to responses to the ITN. The ITN i nposes very few
requi rements upon | TN responses outside Section 6 and Donmai ns A
t hrough E of Appendix Il. The two such requirements are
Section 2.2, which disqualifies certain applicants with
unsati sfactory histories with Respondent; Section 2.6, which
requi res attendance at the applicant’s conference; Section 2.9,
whi ch sets the deadline for submtting responses; and Section
3.9 (first sentence), which requires that responses include
proposed staffing for technical, adm nistrative, and clerical
support. Apart from sone general background descriptions
contained in the introductory sections of the ITN, the
remai nder of the ITN, apart from Section 6 and Donai ns A
through E, deal with the start-up contract and the ultimte
service contract. This orientation is anply reveal ed by

frequent use in these provisions of the future tense and
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descriptions of the non-agency party as the “successful
applicant,” “lead agency,” or “selected applicant.”

90. In its proposed reconmmended order, Petitioner first
chal | enges Intervenor’s response with respect to Criterion 22,
whi ch requires the nost recent financial audit reports
“conplete with managenent response.”

91. Criterion 22 is in Domain A, so it is a
di squalification requirenment. However, Petitioner failed to
prove by a preponderance of the evidence that such a response
I's requi red when, as here, Intervenor’s auditor uncovered no
mat eri al weaknesses or disagreenments to which |Intervenor was
obligated to respond.

92. In its proposed reconmmended order, Petitioner
chal l enges Intervenor’s response with respect to Section
6.6. E. 3, which addresses the ability of the applicant with
respect to federal funding. This is not a Domain-A
requirement. In fact, Petitioner’s contentions require
application of ITN provisions apart from Section 6 and Domain A
that involve the start-up process and are inapplicable to the
present stage of this procurenent.

93. The deficiency described in the precedi ng paragraph
characterizes the remai nder of Petitioner’s challenges to
| ntervenor’s response, such as with respect to a staff-

retention study and denonstration of infrastructure capability.
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It is thus unnecessary to consider the extent to which
I ntervenor’s response addresses these itens.

94. Based on these findings, Petitioner has failed to
prove that Respondent’s proposed determ nation disqualifying
Petitioner’s response is clearly erroneous, contrary to
conpetition, arbitrary, or capricious.

95. Based on these findings, Petitioner has failed to
prove that Respondent’s proposed determ nation failing to
disqualify Intervenor’s response is clearly erroneous, contrary
to conpetition, arbitrary, or capricious.

CONCLUSI ONS OF LAW

96. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1) and
(3), Florida Statutes. (All references to Sections are to
Florida Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

97. Section 120.57(3)(f) provides:

Unl ess ot herw se provided by
statute, the burden of proof shall rest
with the party protesting the proposed
agency action. In a conpetitive-
procurenment protest, other than a rejection
of all bids, the adm nistrative |aw judge
shal | conduct a de novo proceeding to
det er m ne whet her the agency's proposed
action is contrary to the agency's
governi ng statutes, the agency's rules or
policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
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erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-

prot est proceeding contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
j udge shall be whether the agency's

i ntended action is illegal, arbitrary,

di shonest, or fraudul ent.

98. The presence in the statute of two standards of
proof or review means that the standard of proof applied in
cases in which an agency selects one bid or offer is |less
deferential than the standard of review applied in cases in
whi ch an agency rejects all bids or offers.

99. However, the de novo hearing devised by the
Legislature to apply to cases in which an agency selects one
bid or offer is not necessarily as conprehensive as the de
novo hearing applied to other adm nistrative hearings. Even
prior to the 1996 revisions, a de novo hearing typically has

meant less in bid hearings than it neans in other areas of

adm nistrative law. See, e.qg., Intercontinental Properties,

I nc. v. Departnent of Health and Rehabilitative Services, 606

So. 2d 380, 386 (Fla. 3d DCA 1992), in which the court stated:

Al t hough the hearing before the hearing

of ficer was a de novo proceedi ng, that
sinply neans that there was an evidentiary
hearing during which each party had a ful
and fair opportunity to devel op an
evidentiary record for adm nistrative

revi ew purposes. It does not nean, as the
hearing officer apparently thought, that
the hearing officer sits as a substitute
for the Departnent and nmakes a

determ nati on whether to award the bid de
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novo. Instead, the hearing officer sits in
a review capacity, and nust determ ne

whet her the bid review criteria set forth
in Baxter's Asphalt [i.e., agency has wi de
di scretion to waive mnor irregularity]
have been sati sfi ed.

100. Section 120.57(3)(f) states that the standard of
proof in this case is whether the proposed agency action is
clearly erroneous, contrary to conpetition, arbitrary, or
capricious (Clearly Erroneous Standard).

101. Typically, a standard of proof governs the
determ nation of the basic facts that underlie the
determ nation of the ultimte facts, and the determ nation of
the ultimate facts underlie the determ nation of the |egal
i ssues. However, the | anguage of Section 120.57(3)(f) applies
the Clearly Erroneous Standard only to the proposed agency
action. Requiring the protestor to prove by the Clearly
Erroneous Standard the ultimte issue--i.e., that the proposed
award is contrary to statutes, rules, policies, or the ITN--
may, with difficulty, be harnmonized with the notion of a de
novo hearing. However, requiring the protestor to prove by
the Clearly Erroneous Standard the basic facts of the case--
e.g., the contents of financial statenments--is inconsistent
with the notion of a de novo hearing. The |aw does not
contenpl ate that the finding of basic facts will be governed
by the reviewlike Clearly Erroneous Standard; instead, the

| aw contenpl ates that the finding of basic facts will be
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governed by the residual adm nistrative standard of proof, a
preponderance of the evidence.

102. There are ultimate questions of fact to which the
Cl early Erroneous Standard may be applied. U timte questions
of fact--express and inplied--link the basic facts to the
final |egal conclusion, which is whether the proposed deci sion
to award is contrary to statute, rule, policy, or the ITN. In
sone bid cases, the question arises whether a deviation in a
bid is a material variance or a mnor irregularity or whether
a bid is responsive. These are ultimte questions of fact,
and the Clearly Erroneous Standard defers to these policy-
i nfluenced determ nations. However, the underlying factual
det erm nations, such as how the deviation may or may not yield
a financial advantage or the interpretation of the contents of
a bid, are governed by the |l ess deferential preponderance
st andard of proof.

103. The Clearly Erroneous Standard al so applies to
subordi nate questions of |aw and m xed questions of fact and
| aw, such as interpretations of an agency rule or ITN, and
gquestions of fact requiring the application of technical
expertise, such as whether a specific product offered
qualitatively conplies with the specifications.

104. This approach is consistent with State Contracting

and Engi neering Corporation v. Departnment of Transportation,
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709 So. 2d 607 (Fla. 1st DCA 1998). In State Contracting, the

court affirmed the agency's final order that rejected the
recomendati on of the adm nistrative |law judge to reject a bid
on the ground that it was nonresponsive. The bid included the
requi red di sadvant aged busi ness enterprise form but, after
hearing, the adm nistrative |aw judge determ ned that the
bi dder could not neet the required | evel of participation by
di sadvant aged busi ness enterprises. The agency believed that
responsi veness denmanded only that the formbe facially
sufficient and conpliance would be a matter of enforcenent.
Rej ecting the recomendati on of the admi nistrative |aw judge,
t he agency reasoned that the adm nistrative | aw judge had
failed to determ ne that the agency's interpretation of its
rule was clearly erroneous.

105. In affirm ng the agency's final order, the State

Contracting court quoted the provisions of Section

120.57(3)(f) for evaluating the proposed agency action agai nst
the four criteria and Clearly Erroneous Standard. Addressing
t he meaning of a de novo hearing in an award case, the court
stated, at page 609:

In this context, the phrase "de novo
hearing" is used to describe a form of
intra-agency review. The [adm nistrative

| aw judge] may receive evidence, as with
any formal hearing under section 120.57(1),
but the object of the proceeding is to

eval uate the action taken by the agency.
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106. Significantly, the State Contracting court did not

apply the Clearly Erroneous Standard nerely to the agency
decision to award. The court concluded that the agency's
interpretation of one of its rules and determ nation that the
bi d was responsive were not "clearly erroneous.”
107. In the subject case, then, the Adm nistrative Law
Judge has applied the preponderance standard to all basic
facts and the Clearly Erroneous Standard to the ultinmte
guestions of fact, m xed questions of fact and | aw,
subordi nate questions of |aw, and questions of fact involving
agency expertise. In the Conclusions of Law, the
Adm ni strative Law Judge takes the resulting findings and
det erm nes whet her the proposed agency decision to award the
contract to Intervenor is consistent wwth the statutes, rules,
policies, and I TN. This three-step process effectuates the
Legislative intent that the Adm nistrative Law Judge defer
|l ess to the agency decision in an award case than in a case in
whi ch the agency rejects all bids or offers.
108. Nothing about an invitation to negotiate denmands a
di fferent approach as conpared to the nore common invitation to
bid or request for proposals. As defined by the Departnent of
Managenent Services in Rule 60A-1.001(2), an invitation to
negotiate as a “[c]onpetitive solicitation used when an

Invitation to Bid or Request for Proposals is not practicable.”
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Rul e 60A-1.002 al so contenplates the use of invitations to
negoti ate under procedures identical to those governing
invitations to bid and requests for proposal.

109. In this case, Petitioner has failed to prove the
underlying factual bases to its challenge to Respondent’s
determ nation to disqualify Petitioner’s response or
Respondent’s determ nation not to disqualify Intervenor’s
response. Petitioner has thus failed to prove that these
proposed agency actions are clearly erroneous, contrary to
conpetition, arbitrary, or capricious and that the proposed
agency actions are contrary to statute, rule or policy, or the
I TN.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnent of Children and Fam |y
Services enter a final order dism ssing the protest of
Petitioner to the disqualification of its response to the ITN
and to the failure to disqualify Intervenor’s response to the

I TN.
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DONE AND ENTERED t his 2nd day of February, 2001, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED:

Fl ori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng
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Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
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this 2nd day of February, 2001.
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Kenneth J. Plante
Gray, Harris & Robinson,
225 South Adans Street,

P. A

Suite 250

Tal | ahassee, Florida 32301
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Kati e George

Chi ef Legal Counsel

Lori Lee Fehr

Legal Counsel

Departnent of Children and Fam |y Services
District 1

160 Governnment Center, Room 601

Pensacol a, Florida 32501

Mart ha Harrell Chunbl er
Kelly A. Cruz-Brown

Carlton Fields

Post Office Drawer 190

Tal | ahassee, Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
10 days fromthe date of this reconmended order. Any
exceptions to this recommended order nmust be filed with the
agency that will issue the final order in this case.

47



